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HENRY L. BENNING, }Judges. 
CHAS. J. McDONALD. 





No. 1.—Grorce W. Cottier et al. administrators, &c. 
plaintiffs in error, vs. JAMES Cross and another, adminis- 
trators, &c. defendants in error. 


[1.] The plea of non est factum must be an answer to the plaintiff’s allega- 
tion. To an ayerment that C J & Co. made a note, a plea that St. G,a 
member of the firm, did not make it, or authorize any one else to make it, 
is insufficient. 

[2.] The defendant pleads, that on the dey of the date of the note sued on, 
he was not a member of the firm which made the notes. Suits and judg- 
ments on notes, and contracts made prior to that day, in which the de- 
fendant is joined as a’‘member of the firm, either as plaintiff or defendant, 
are not admissible as evidence to disprove the plea. 

[3.] But as no new trial was moved for in the Court below, and as the weight 
of evidence, independent of said suits and judgments, is decidedly in sup- 
port of the verdict of the Jury, against the issue formed by such plea, the 


*Note.—Judge Lumrxin was detained from this term by severe family af- 
fliction.—Reporrer, 
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defendant is not entitled to a reversal of the judgment under the late Stat- 
ute. : 

[4.] The Ordinary has jurisdiction to rescind an order, dismissing executors 
or administrators, when such order has been procured by the fraud of the 
parties, or has been improvidently or irregularly granted. 

[5.] The order vacating the order of dismission binds, however irregularly 
granted, until set aside. 


[6.] Such an order, so far from prejudicing the rights of sureties, enables the 
administrator to collect assets, for which he would be accountable. 


Assumpsit, &c. in Pulaski Superior Court. Tried before 
Judge Love, October Term, 1855. 


This action was brought by the administrators of Richard 
Johnson against Collier, Jelks & Co. upon a promissory note 
made in the name of the firm. Upon the trial, on motion of 
Counsel for plaintiffs below, the Court ordered a plea of non 
est factum, filed by Edward St. George, to be stricken out. 
This decision is one of the errors assigned. 

James Q. Jelks, one of the firm, having pleaded and proved 
his discharge in bankruptcy, the Court, on motion, ordered 
his name’ stricken from the case. This is also assigned as 
error. 

The defendants having pleaded that Edward St. George 
was not a partner at the time the note was made, the Court 
admitted in evidence various suits and judgments by and 
against the partnership, to prove its existence. The admis- 
sion of this evidence is also assigned as error. 

The defendants having given in evidence an order of the 
Ordinary discharging the plaintiffs from their trust as admin- 
istrators of Johnson, the plaintiffs below offered in evidence 
another order revoking the former. Both orders were passed 
prior to the time the administrators of St. George were made 
parties to the case. The Court admitted the evidence, and 
this decision is assigned as error. 

Various errors were assigned on the charge of the Court, 
but they were not urged in the Supreme Court. 
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RocKWELL, representing COLE, for plaintiffs in error.. 


§. T. Bartey, for defendants in error. 


By the Court—McDona p, J. delivering the opinion. 


The suit was against the firm of Collier, Jelks & Co. It 
is alleged that the defendants, by the firm name, made the 
promissory note sued on, and that Edward St. George was one’ 
-of the said firm. Defendant, St. George, at the return term 
of the case, appeared and pleaded that “he did not make the 
said note in the said suit described, and that he did not au- 
thorize any other person to make said note.” 

[1.] The Circuit Judge, on motion of plaintiff's Counsel, or- 
‘dered this plea to be stricken out, and his decision is excep- 
ted to. The plea does not deny that the note sued on is the 
note of the firm. . It is not an answer to the plaintiff’s allega- 
tion. Any other member of the firm might have made the 
note; and in that case, it was the note of the firm, and all 
the members of the firm would be bound by it. We think 
the decision right. 

The error assigned on the ruling of the Court, ordering the 
name of James QO. Jelks to be stricken from the case, was 
abandoned. ' 

[2.]. The note sued on bears date on the fifth day of March, 
1840. Defendant, St. George, pleads that he was not, at 
that time, a member of the firm of Collier, Jelks & Co. The 
notes and debts sued on in the several suits and judgments 
given in evidence in this case, were given and contracted 
sometime prior to the 5th of March, 1840, and are no evi- 
dence that the defendant, St. George, was a member of the 
firm on that day. 

[3.] They ought to have been rejected by the Court; but 
inasmuch as the weight of evidence is decidedly in favor of 
the verdict of the Jury, independent of the testimony fur- 
nished by said suits and judgments, and a new trial was not 
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moved for, we will not, on that account, reverse the judg- 
ment. 

During the pendency of this suit, the plaintiffs, on their 
own application, were dismissed from the administration on 
Johnson’s estate; but afterwards, discovering that they had 
not fully administered the estate, they moved the Ordinary 
for a rescission of the order of dismission. The Ordinary res- 
cinded the first order and re-instated the plaintiffs in the ad- 
ministration. The defendant’s Counsel, in support of the 
plea that plaintiffs were not administrators, gave in evidence 
the order of the Ordinary dismissing them from the admin- 
istration. The plaintiffs then tendered in evidence the lat- 
ter order, revoking the former, and which re-instated the 
plaintiffs in the administration. 1t was objected to by de- 
fendant’s Counsel, but admitted by the Court. This decision 
is assigned for error, and it is insisted that the Ordinary had 
no jurisdiction to pass this order of revocation; that before 
the estate would be again represented, there ought to have 
been a new publication, and that an administration de bonis 
non should have been granted. We ure not prepared to go 
the length contended for .by defendant’s Counsel. But it is 
not necessary to decide that point in this case. Edward St. 
George died, and his death had been suggested of record 
before the last order of the Ordinary, which was passed 
at the May Term of the Court of Ordinary, 1854, of 
Houston County. A seire facias was sued out and served 
on George W. Collier, administrator of St. George, cal- 
ling on him to make known why he should not be made a 
party defendant in lieu of his intestate. Not showing any 
cause, he was made a party defendant at October Term, 
1854. Five months before he was made a party, the plain- 
tiffs had been re-instated in the administration of Johnson’s 
estate, by the Ordinary of Houston County; and it does not 
appear, from the record, that he objected, at the time 
he was made a party, to the competency of the plaintiffs to 
maintain the suit in Court. It is now insisted that the Ordi- 
nary had no jurisdiction to pass the order which annulled the 
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order of di’mission and revived the administration. . If He 
had no jurisdiction, his order vacating tke order of dismis- 
sion was a nullity. 

[4.] But in matters of this sort, the Ordinary has jurisdic- 
tion ; and there ean be no doubt of his having power to va- 
cate an order for the dismission of executors or administra- 
tors, which has been procured by the fraud of the parties, or 
which may have been irregularly or improvidently passed by 
him. Cruswell vs. Byrnes, (9 Johns. R. 290.) 

[5.] Such order will be good, however irregularly granted, 
until set aside. On this principle, the motion was made in 
the case of Adams vs. Barheydl, (1 Wend. 101.) 

If mere irregularity renders a judgment void, then a pro- 
ceeding to sét it aside is unnecessary. But such is not the 
case. Ifit were, however, then the record shows that the 
order of dismission is by no means regular. The petition 
states. that the administrators-had advertised, in terms of the 
law, for letters of dismission. The order dismissing them 
states that they had advertised in terms of the law. 

The Act of the General Assembly requires that the admin- 
istrator who seeks to be discharged from his administration, 
should petition the Ordinary for a discharge. He must have 
“fully discharged the duties assigned him” at the time he 
files his petition; and his accounts with the Ordinary should 
show the fact, so far as the assets with which he is charged 
in the inventory and his returns are concerned. The Ordi- 
nary shall then order a citation to be issued; and this cita~ 
tion should be published for six months. The order for the 
citation and publication, are or should be the acts of the Or- 
dinary. It does not appear that a citation was either or- 


dered or published in this case. 


The Ordinary ought to be well satisfied, from “an exami- 
nation into the intestate’s estates and affairs, that the admin- 
istrator has faithfully and honestly discharged the trust and 
confidence reposed in him,”’ before he grants the discharge. 

Hence, it appears that if the order vacating the order of 
dismission is void for irregularity, the order of dismission is, 
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for the same reason, void. But we do not decide that either 
is void ; but we hold that the vacation of the order of dismis- 
sion is good and effectual for that purpose, and annuls that 
order until it shall be set aside, if there be just ground for it. 

[6.] It was argued that the securities of the administrators 
were discharged by the order of dismission, and could not be 
re-bound by the order vacating it. The securities, so far from 
being prejudiced, were benefitted by the proceeding. It was 
their interest to apply for a rescission of the order, for they 
would have been, certainly, in some manner, chargeable for 
the debt sued for, if it had not been recovered. The heirs at 
law of Johnson were entitled to it, and the securities could 
not have set up, as a defence, that it was lost by the dismis- 
sion of the administrators on their own application, during 
the pendency of the suit for its recovery. 

The errors assigned on the charge of the Court, are aban- 
doned. 

Let the judgment of the-Court below be affirmed. 





No. 2.—Francis M. Freeman and Wirt, plaintiffs in error, 
vs. Mary D. Tucker, administratrix, &c. defendant in 
error. 


{1.] It is a strong implication of law, that guardians shall be allowed to 
charge against their wards such disbursements and expenses, only, as are 
reasonable and suitable to their circumstances. 


[2.] A guardian is justifiable in expending, properly, in the advanced education 
of his ward, the accumulated profits of his estate. 


{3.] They should not be expended merely because they are in hand. There 
should be a necessity and propriety for the expenditure. 
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[4.] The husband of a female ward may affirm the acts of her guardian, who. 
has incurred expenses on her account not warranted by law, by allowing 
them on a settlement. 


[5.] If there was neither mistake, fraud or imposition in the settlement, it is 
binding. 


In Equity, in Baldwin Superior Court. Decision by Judge 
CocuRAN, February Term, 1856. 


Francis M. Freeman, in right of his wife, filed a bill against 
the administratrix of Harper Tucker, the former guardian of 
Mrs. Freeman, praying for an account, and alleging that the 
guardian had violated his duty in making expenditures for 
his ward exceeding, annually, the income and interest there- 
on, and thereby exhausting the corpus of her estate. 


The answer of the administratrix of Tucker stated that the 
expenditures were made by the ward in obtaining an educa- 
tion; that these expenditures were annually returned to and 
allowed by the Court of Ordinary; that upon a fair calcula- 
tion, she is disposed to think the expenditures did not exceed 
the annual income; that she has paid to Freeman what she- 
considered in full of all claims. 


Freeman’s receipt was as follows : 


“ Received of Mrs. Mary Tucker, administrator of Harper 
Tucker, deceased, Two Thousand Three Hundred and Forty- 
one 2,7; Dollars, being the amount, as it now appears, that 
the said Harper Tucker was due as guardian of my wife, 
Martha A. Freeman, formerly M. A. Bivins. 

F. M. FREEMAN.” 


The bill, answer and this receipt were submitted to the 
Jury as the only evidence. The Jury returned a verdict for 
the defendant. A motion was made for a new trial, on the - 
ground that the verdict was contrary to the law and the evi- 
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dence. The Court refused a new trial, and this decision is 
assigned as error. 


A. H. Kenan, for plaintiffs in error. 
I. L. Harris, for defendant in error. 


By the Court——McDona tp, J. delivering the opinion. 


This bill was filed by the complainants against the defend- 
ant, as administratrix of Harper Tucker, deceased, praying 
an account of his ‘acts and doings” as guardian of Mrs. 
Freeman. The intestate was appointed her guardian in 1847. 
The bill is in the usual form for bills for account, with addi- 
tional special charges, that the expenditures of the guardian 
for his ward were incorrect and against law and equity ; that 
they were extravagant and not suited to her condition, and 
exceeded the annual income of her money and property; and. 
complainants insist that such expenses only as were suitable 
to the condition of complainant, Martha A. ought to be al- 
lowed on settlement. 

The answer admits that defendant’s intestate was appointed. 
guardian of complainant, Martha A. in 1847; that he ob- 
tained possession of her negroes about the last of January, 
1848 ; that on 22d April, 1848, he received $1.000 of her 
money; on 14th April, 1850, he received $1.289, and on 
12th November of the same year, he received $1.13935,. 

These amounts included the interest which had accrued in 
the hands of the administrator, and make up the sum total 
that he received. THe hired out the negroes and collected: 
the hire. The answer denies that the intestate applied the 
interest of the money and the hire of the negroes to his own 
use, but states that it was all expended in the education, 
dress, ornaments, &c. for the complainant, Martha A. The 
intestate died on the 28th day of May, 1851. The answer 
further alleges, that decedent had made returns of all his 
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transactions as guardian, up to the year of his death. His 
last return bears date the month of hisdeath. The complain- 
ants intermarried after intestate’s decth. After the mar- 
riage, the complainants received the negroes, and the com- 
plainant, Francis M. Freeman, received of the defendant the 
sum of $2341,%7,, for which he gave a receipt in the follow- 
ing words, to-wit: 


“ Mrpway, GA. January 15th, 1852. 
Received of Mrs. Mary Tucker, administrator of Harper 
Tucker, deceased, Two Thousand and Three Hundred and 
Forty-one Dollars and Twenty-seven Cents, being the amount, 
as it now appears, that the said Harper Tucker was due as 
guardian of my wife, Martha A. Freeman, formerly Martha 
A. Bivins. F. M. FREEMAN. 
Attest, THos. T. WELLs.” 


The answer further states, that intestate paid an .account 
of $73,°9, to Mr. John Treanor, a merchant, which was omit- 
ted in the return, and sets up a claim of $56 for board, 

The cause was tried on the bill and answer, and the receipt 
of Freeman. The Jury found a verdict for the defendant. 

Complainants moved for a new trial, on the grounds— 

1st. Because the verdict of the Jury was contrary to Law. 

2d. Because it was contrary to Equity. 

3d. Because it was contrary to evidence. 

4th. Because it was contrary to the charge of the Court. 

The Court over-ruled the motion. 

Error is assigned on the three first grounds; the last 
ground is-abandoned. 

The principal ground on which Counsel for plaintiff in er- 
ror insisted that a new trial should be granted, was, that the 
guardian expended on his ward more than the income of her 
property, and indulged her in expenditures not warranted by 
her circumstances. 
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[1.] It is a strong implication of law, that guardians shall 
be allowed to charge against their wards such disbursements. 
and expenses only as are reasonable and suitable to their 
circumstances, and that none other shall be allowed. It igs 
the duty of the guardian to return the amount of his ward’s 
estate, and the annual profits arising therefrom. If the in- 
come should be insufficient for the education and maintenance 
of the ward, it becomes the duty of the Court to bind outthe 
orphan. (Cobb's New Dig. 312, 313.) It is apparent from 
the face of the guardian’s returns, which are made part of 
the defendant's answer, that the expenditures of the guardian, 
for part of the time, where high and seemingly extravagant, 
and exceeded the yearly income of the property. It is not 
certain, however, that the aggregate of expenditures exceeded 
the aggregate of incomes running through the entire minority 
of the ward. 

[2.] There can be no doubt that the guardian would be jus- 
tified in expending, properly, in the advanced education, &c. of 
his ward, the annual profits of the ward’s estate, accumulated 
when she was young, and the expenses of her maintenance 
and education were inconsiderable. 

[3.] But then it should not be expended, because it was 
on hand. There should be a necessity and propriety for the 
expenditure. 

[4.] It is not necessary, in this case, to go further into 
the consideration of this subject. Its decision depends on 
Gifferent principles. The guardian had died without account- 
ing; the ward, a young lady, had married; the guardian had 
returned his receipts and expenditures, up to a short time 
before his death. 

The objectionable items of his expenditures all’ appeared 
in his returns. ‘The husband of the ward received from the 
adininistrator of the guardian a sum of money for which he 
receipted; and in the receipt which he gave he stated it was 
the amount which then appeared to be due by the guardian 
to his wife. It is not pretended that-the returns of the guar- 
dian were not full, fair and complete. Nothing more is 
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charged to have gone into the hands of the guardian than 
what was embraced in his returns. Nothing is alleged to 
have been kept back by the administratrix of the guardian. 

[5.] It does not appear that the receipt was given under 
any mistake of fact, or that it was fraudulently  ob- 
tained. Its terms import that it was giveu on a calculation. 
It was for the amount that then appeared to be due. The 
excessive disbursements now complained of, must have been 
before him, allowed and deducted. It was competent for 
him to allow them; and having allowed them, the Jury had 
aright to find that it was a settlement in which there wa 
neither mistake, imposition or fraud. 

We affirm the judgment of the Court below, in refusing a 
new trial. 





No. 3.—Sretu K. Taytor, executor, &c. plaintiff in error, 
vs. WILLIAM P. HoLuanp and another, defendanis. 


[1.] A plaintiff obtained a rule nist calling upon the defendants to show cause 
why certain copy papers, and among them a copy bail bond, should not be 
established in lieu of certain ones alleged to have been lost. The cefend- 
ant, who was alleged to be the bail, in answer to the rule, denied that he 
had ever made such a bond. The plaintiff replied that he had made such 
a one. The Jury found for the defendant. The plaintiff asked leave to 
appeal. The Court refused leave: Held, that this wes an error in the 
Court. 

[2.] After the said refusal of the Court and exception thereto, the party exe 
cepting moved for a new trial; and as to one of the defendants in the mo- 
tion, the Court made the rule absolute, and made it nisi_as to the other: ’ 
Held, that the party excepting did not, by these proceedings subsequent to 
his exception, lose the benefit of the exception. 


Motion, in Jones Superior Court. Decision by Judge 
Harpemay, April Term, 1856. 
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This was an application to establish a copy of a lost writ 
process, bail bond, &c. on which an issue had been formed, 
and a general verdict found for the defendant. Counsel then 
moved the Court for liberty to enter an appeal from this ver- 
dict. This motion was refused, and this refusal is the error 
assigned. 








i Stuszs & Hit, for plaintiff in error. 
4 BartLett; Por & Grier, for defendants. 
By the Court.—BEnNING, J. delivering the opinion. 
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| The bill of exceptions in this case, presents but this single 
question: Whether an appeal lies from a verdict found on an 
issue in a proceeding under the sixth section of the Judi- 
at ciary Act of 1799, to establish lost papers ? 

bd It has been laid down by this Court, that an appeal lies, in 
i | general, in every case in which a statute gives a Jury trial— 


SS eae a a eT 





| _ the twenty-sixth rule of Court to the contrary, notwithstand- 
iii ing. (4 Ga. 395.) ° 
Does any statute give a Jury trial, in a proceeding such as 
the present? The closing words of the said sixth section of 
4 the Act of 1799, are as follows: “And the said Courts, res- 
i pectively, shall have power and authority to establish copies 
| of lost papers, deeds or other writings, under such rules and 
| i | precautions as are, or may have been customary, and accord- 
ing to law and equity.” 
| The main copy paper sought to be established in this case, 
i] ~was the bail bond. 
4 | The proceeding by which it was sought to establish that 
| copy paper, was @ motion, or rule nzsz, at the instance of the 
plaintiff? against the alleged bail, or the alleged bail and the 
| principal. 
if To that proceeding the alleged bail answered, in effect, 
that he had not made any such bond. 


“he Scan 
same 
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On this answer the plaintiff took issue, and the Jury found 
it against him. 

And from that finding, the Court refused to allow an ap- 
peal. 

The question is, do the words aforesaid of the sixth section 
of the Judiciary Act of 1799, give an appeal from such a_ 
finding? Do they give the right to a Jury trial? 

These words say, as we have seen, that the work of estab- 
lishing a copy paper, is to be accomplished ‘ under such rules 
and precautions as are, or may have been customary, and 
according to law and equity.” 

Suppose a bill had been filed to establish this bail bond, 
and the defendant had put in an answer denying the execu- 
tion of the bond, and the complainant had replied, contro- 
verting the answer, would not the case have been one for a 
Jury? There cannot be a doubt of it. But every case in 
Equity that is a case for a Jury, is a case for an appeal—is 
a case in which the party losing the verdict may, as matter 
of right, appeal. 

But if the right of appeal would exist in the proceeding, if 
that had been in Equity, it exists in the proceeding as it is, 
it being a proceeding under the said section of the Judiciary 
Act. That is the plain import of the words of the section. 

[1.] We think, therefore, that the Court erred in refusing 
to the plaintiff leave to appeal. Can there be a more impor- 
tant question to either of the parties to this issue, than the 
question, whether or not there was ever any bail bond in the 
‘ease? If, then, it were doubtful whether the law gave an 
appeal on the question or not, expediency, the reason on 
which the law of appeal rests, would say, allow the appeal. 

A preliminary question was made in this case. 

It seems that after the refusal of the Court to allow the 
plaintiff to appeal, the plaintiff moved for a new trial; and 
that on that motion, the Court granted a rule absolute for a 
new trial as to the principal, and a rule nis? as to the bail. 

The defendant’s preliminary question was, whether the 
plaintiff had not, by means of these proceedings, occurring 
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subsequent to the judgment disallowiai? ‘appeal,’ ‘lost his 
right to a writ of.error on that judgment. a oe 


[2.] We think not: We think that he would have lost the 
right, if the rule for a new trial had been made absolute 
against both of the defendants in it; because, a new trial is 
the same, in effect, as an appeal trial. But it was made ab- 
solute against one only of the defendants; and there was no 
certainty that it ever would have been made absolute against 
the other. 

As for the rest, a party is not to be held, on slight grounds, 
to waive his statutory rights. The statute organizing this 
Court, gives a writ of error on every judgment of the Supe- 
rior Court. In this case, the party excepted to the refusal 
te allow an appeal. This was a claiming of his right to a 
writ of error. His subsequent motion for a new trial may 
be easily accounted for, consistently with a purpose on his 
part not to abandon his right to a writ of error, unless he 
shoald succeed in that motion. 

The effect of the judgment of this Court allowing the ap- 
peal, will be to annul the proceedings in the Court below, 
eccurring subsequent to the refusal of the appeal by that 
Court—a kind of a thing which often happens when a writ of 
error is not accompanied by a supersedeas—and is sustained 
by this Court. 
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No. 4.—Eur H. Waker et al. plaintiffs in error, vs. MicHazL 
Rozerts, defendant in error. 


b4 


[1.] When facts are such that the Jury, if permitted to hear them, may or 
may not make an inference pertinent to the issue, according to the view 
which they may take of them, in connection with the other facts im evi- 
dence, they are such as the Jury ought to be permitted to hear. 


Caveat on appeal, in Jasper Superior Court. Tried before 
Judge HarpeMAN, April Term, 1856. 


This was a caveat filed to a paper propounded as the will 
of J. Monroe Johnson, deceased, on the grounds, among eth- 
ers— 

ist. Incompetency. 

2d. Undue influence. 

3d. Fraud. 

4th. That the will was not completed. 

The following is a brief of the evidence submitted: 


Propounder proved by Isaac Langston (scrivener) signing 
and competency of testator, date of will, and that testator 
was 18 years old, and had been going to school at Cave 
Spring, and was on a visit to Thomas K. Slaughter, his uncle, 
when will was made. 

Will written at witness’ residence; Thomas K. Slaughter 
and testator came to his house by themselves, in a buggy; 
shortly after they walked in and were seated in his piazza, 
Mr. Slaughter said Monroe wanted witness to do him some wri- 
ting; and witness asked testator what he wanted written ; 
and he said a will. Witness sent for Cobb’s Analysis, to 
John Edwards, to get a form; and Edwards brought the 
book, and asked what he wanted with the book, and he sup- 
posed witness also wanted him; witness replied, he wanted it 
for a form to write a will for Monroe; and Edwards asked 


testator what he wanted a will for; and testator replied, that 











16 SUPREME COURT OF GEORGIA. 





Walker et al. vs. Roberts. 





he was riding about on the rail road, and was afraid he would! 
get killed; and he was a young man of large fortune, and 
he wanted to dispose of his property so as to hinder the 
Johnsons from getting any of it; and he wanted to give his. 


property to his aunts, Slaughter and Roberts, cr his uncles 
for them. 

Testator and witness walked into the room and closed the 
door; and after he had gotten through the caption, testator 
told him that he wanted to divide his property between his 
uncles, Thomas K. Slaughter and Michael Roberts, and gave 
witness the name of the negroes, except the name of a child 
he could not remember, and witness left a blank for that. 
When will was finished, testator called to his uncle and asked 
the name of the child; and his uncle said he could not recol- 
lect it, but his aunt Matilda could tell him; and nothing 
more was said in the room; and on the next day, at the 
court ground, testator told witness he had learned the name 
of the negro child from his aunt, and witness filled it up in 
the will in the presence of the testator, and the other two 
Witnesses at the court ground on the next day. When the 
will was filled up, it was put in an envelop and sealed, and 
witness carried it home, filed it away on the same day in a 
desk, until he brought it to Court under a subpena. Testa- 
tor was the nephew of the wives of Slaughter and Roberts; 
he lived with his uncle Slaughter, after July, 1852, and had 
heard Slaughter say he stood security for Monroe for a pair 
of horses, and that Monroe was worth thirty or forty thou- 
sand dollars. 

Knows nothing of Monroe being easily influenced, and that 
the name of the child was not put in the day the will was 
written; it was agreed that at the request of testator, that he 
should hold the will until the next day at the court ground, 
and that testator and witnesses would meet there and insert the 
name of the negro; that on the next day, at the court ground, 
testator again recognized the will, and it was filled it up by 
inserting the name of the negro in the presence of said testa- 
tator and both the other witnesses, under the direction of the 
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testator ; that the testator dictated each item of the will, and 
witness wrote it as he dictated each, and he gave him the 
name of each negro; that while witness and testator were 
preparing the will, Mr. Edwards and Slaughter remained 
outside the room; and he is of the impression’ he read the 
will to testator before the witnesses came in; witness, in 
their presence, again read over the will to testator, who was 
capable, and done it freely and voluntarily, without being in- 
fluenced. 

Joun Epwarps: Confirms Langston about book and sign- 
ing in the room, and his asking testator why he wanted a 
will, &c.; and said that testator was not insane and was not 
as bright as some. 

When they went in the room to witness the will, Mr. 
Slaughter went in with the rest; and Mr. Langston read over 
the will and asked the testator if it was his will, and he an- 
swered it was. 

Witness recollects, as Mr. Langston has testified, it was 
agreed that witnesses and testator were to meet at the court 
ground, but can’t say it was the next day, for the purpose of 
filling up the blank with the name of the negro. 

Mr. Langston came to him at the court ground and told 
him that they supplied the name of the negro in the will; 
and he recollects that testator and the witnesses were all 
there that day at the court ground. 

Edwards further testified, that the will was signed, and he 
and testator had walked out in the piazza, and testator told 
witness he wanted to give his property to his aunts, Slavgh- 
ter and Roberts. 

Testator invited the witness in the room; that. Langston 
came to the court ground, said the name of the negro had 
been inserted, and he does not know whether Johnson was pre- 
sent or not; he was presiding that day as Justice of the Peace, 
and does not distinctly recollect, but he does not know that 
Johnson was present when Langston told him the name of 
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the negro was inserted, but he recollects, distinctly, that he- 
saw witnesses and Johnson there on’ that‘day. And being 
asked if he recollected that Johnson reodgnized the will on 
that day, he answered, he was presiding as Justice Peace and: 
could not recollect whether Johnson recognized the will or 
not. 

Davip Laneston: Testified that he and the other wit- 
nesses all signed the paper propounded in presence of each: 
other. 

Never saw testator before that day, and his sister came to 
the field after him, and that he did not remain more than 15 
minutes; that he was at the court ground and saw his father 
insert the name of the negro; does not know that Edwards 
Was present when the name was inserted. 

KE. G. CaBaniss: Was appointed by the Ordinary of Mon- 
roe County, guardian of testator. By his consent, testator 
went to visit his relatives in June, 1852. Thomas Slaughter 
afterwards came and got his trunk, promising to send him 
back in a few days. Witness visited testator at his uncle’s, 
shortly after he was hurt; he had but little use of himself; 
he was not in a situation to be moved; afterwards sent for 
him two young men with a wagon, and witness furnished tes- 
tator with all necessaries; he was disposed to be wild and 
dissipated ; his estate was worth $35.000; knew nothing of 
his marriage. 

JouN S. Incrauam: Taught testator; was of a yielding 
disposition, and easily influenced; ready at adopting the vices 
of others. ‘In amoral point of view,” witness did not think 
he was competent to make a will; was exceedingly childish 
in his preferences, and had a strong animosity against those 
who restrained him; desired to outlive his minority, so that 
he might prevent certain of his relations who had given him 
good advice, from inheriting his property. Sometime in the 
year 1852, he received $50 from Mr. Slaughter of Jasper. 
The letter contained expressions of kindness, and an offer to 
send more money, if desired. 

Eakiy CLEAVLAND: Taught testator; does not think he 
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was fully capable of making a will—from the fact, that he 
was incapable of learning at school. 

Carzy Cox: Testator boarded with him in 1859; thinks 
he was incapable of making a will, from his reckless, careless 
nature; would sell his property at a great sacrifice to obtain 
a little money. 

GABRIEL Parks: Testified to the same with Cox; testator 
chad a great fancy for trinkets. 

L. GRESHAM and W. Evans, D. Sanrorp and J. M. Hot- 
DER: Testified, that he was of weak mind—so far as to be 
easily imposed upon, especially in buying articles to which 
he took a fancy. 

A. LANE: Taught testator two years; could learn but lit- 
tle; mind was weak and easily influenced; asked him on 23d 
September, 1852, to marry him to Miss Katherine Darden; 
did not come, having been hurt on the way. 

B. Pre: Knew testator, and had heard him talk; was of 
the opinion that he was not competent to make a will. 

Jas. H. Jonnson: Testator was of weak mind and easily 
influenced; on his way to be married, his horses ran away 
with his buggy, and gave him a large wound on the back of 
the head; after he got better, he requested witness, on Fri- 
day, to come back on the next Tuesday and carry him to the 
house of Maj. Darden to be married; on Sunday night there- 
after, he received another wound on the head. 

Tuomas SLAUGHTER said: That he and his wife had re- 
tired to sleep, and in the night abcut 20 o’clock, he heard an 
unusual noise in testator’s roour; he got up and took a light 
and found testator on his bed in a gore of blood. After- 
wards, he (witness) went with Cabaniss to Mr. Slaughter’s 
and found him drunk; Slaughter commenced abusing Caba- 
niss for not coming sooner; witness remonstrated with him, 
and he then got up; washed his face and treated Cabaniss 
respectfully. After dinner, Slaughter said the negroes were 
going round the house with a light and heard testator groan- 
ing, and awoke him, (Slaughter,) and he went to his room, 
got a light and found him lying on the hearth in a gore of 
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blood; testator told witness not to let any one know of his 
appointment to leave Slaughter’s the next Tuesday; has 
known men with less sense, who were money-making men ; 
he did not express any fear of being killed at Slaughter’s. 

B. S. DarpEN: Went to school with testator; he told wit- 
ness that the Johnsons should not have his property; that he 
had made a will, and given it to his uncles, Slaughter and 
Roberts ; he told witness at another time, after he was hurt 
by his horses, at Mr. Slaughter’s, that he wanted witness to 
get his horse and go away from there, for he was afraid he 
would be killed if he stayed there. 

Joun Hines: Sold testator, inthe summer of 1852, two gray 
mares for $365, and took his note, with Mr. Siaughter and 
Mr. Maddux as sureties; thinks he was of weak mind, and 
easily influenced. 

Fran. M. Swanson: Dealt with testator, and heard hin 
say he had willed his property to his uncles, Slaughter and 
Roberts; considered him competent to make a will. 

F. JENKINS: Knew testator from a child; heard him say 
the Johnsons should not have his property ; that he intended 
giving it to his aunts, Slaughter and Roberts; and after- 
wards, that he had given it; saw him on the day he was 
hurt, when the horses ran away. 

Tuomas J. Connor: Had dealt with him, and considered 
him competent to make a will. 

E. Mappvux: Was at Slaughter’s when testator started to 
get married; Slaughter asked him when he was coming back ; 
said he would come back when he raised his screw, and would 
then get drunk; Slaughter replied, bring Katy with you; 
in an hour, they heard his horses had run away; Slaughter 
said let’s go; and they went to where testator was; he was 
taken to Mr. Slaughter’s. It appeared that the horses took 
fright from a pile of hewn timber; witness saw him the 
night he received the second hurt; they did not send for a 
physician, because it looked like he would die that night ; 
there were no tracks from the road to the house. 

S. C. TanmaGce: Sold testator a fine buggy; and within 
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three months, sold him another; Slaughter stood” Security ; 
thinks he was competent. 

W. W. Axpzrson: Knew testator, and thought him eom- 
petent. 

Dr. Mappux: Attended on testator when he was first 
hurt; the Sunday evening before the second hurt, witness 
was at Mr. Slaughter’s; testator was eating muscadines or 
grapes, near half a gallon; witness took them away from 
a ; Such a quantity might edtuiae apoplexy, convulsions or 
other such disease; on Monday went to see him, at the request 
7 E. B. Darden, and found him with his skull broken above 

1e left temple, and himself paralyzed all over; Slaughter 

ie witness who sent him, and said he was alad he was 
come; that he would Wave sent for him, but they had a con- 
sultation and concluded he would die any how; he got able 
to go about again a little; died in March, 1853; thinks it 
possible the wound might be inflicted by falling on a rock or 
fire-dog; but never knew the fall of a man to make such a 
wound; thinks him not very sensible, but capable of making 
a will. 
C. D. Bostick: Was at Slaughter’s the Sunday night be- 
fore testator was to be married; he came in and asked for 
the brandy-house key; Slaughter gave it to him; and short- 
ly they heard a noise in the brandy-house, and:Slaughter said 
testator would go into every barrel; Slaughter told testator 
he would kill himself in five years if he kept on drinking, and 
he had better quit; testator bet him a watch worth $200, 
that after he got married, he would drink no more till 1856. 
After they retired, testator showed witness two gold watches, 
and said he did not care if his uncle did win one, as he bought 
it for him; that he looked upon him as the best friend he 
ever had, and he wanted him to have his property; that he 
had made his will and given his property to his uncles, 
Slaughter and Roberts. | 

CAVEATORS: Proposed to prove that when the two men 
sent by Cabaniss, in the latter part of 1852 for testator, 
came to Slaughter’s his conduct was very harsh and disres- 
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pectful” “The Court rejected the evidence, and caveators ex- 
‘cepted. — ; » 

In the argument to the Jury, Counsel for caveators.con- 
tended that the presence of Slaughter and the declarations’ 
of testator, during the factum or res geste, created such sus-_ 
picion against the will, that in weighing the testimony, if the 
Jury were in doubt about any fact, the presumption of law 
was not, as usual, in favor of the paper propounded, but 
against it. And in conclusion, Counsel for propounder ex- 
pressed his astonishment that caveator’s Counsel would so 
misinterpret the law; and that under the law that he had 
read to the Court, the presumption of law was in favor of the 
will, when the doubt was as to capacity. 

And Counsel for caveators explaifed his position, and 
Counsel for propounder admitted there was no controversy be- 
tween them with the explanation. 

The Court notified Counsel that he desired their request in 
writing, but would charge on any point when requested, as 
he was bound to do by ruling of the Supreme Court; and the 
Court being much engaged about his charge, did not give the 
subject above alluded to in charge at all to the Jury; and to 
this plaintiff in error excepts. 

In the charge, amongst other things, the Judge charged 
the Jury: “But it is alleged that the will was incomplete, 
and that other acts were to be performed in order to its com- 
pletion, viz: the insertion of the name of another negro. 


The Court charged, that if a blank was left in will’with a 
view that the name of a negro should be thereafter inserted, 
and that name was to.be inserted before the will was to be 
considered complete, then such name ought to have been in- 
serted by the consent of the testator in the presence of all 
the witnesses; but if, when the will was signed, that it was 
considered complete except as to the insertion of the name of 
the negro, then the insertion of the name of the negro, by the 
consent of the testator, even though all the ‘witnesses may 
not have been present at the time of the insertion of the name 
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of the negro, would not invalidate the will 2 as. to: 
the negro inserted, if it did that ; and Counsel excepted. 

The Jury sustained the will, and caveator moved for a new 
trial— 

Ist. Because the will was never finished, 

2d. Because the verdict was contrary to law and evidence:. 

3d. Because Johnson’s testimony about harsh and disre- 
spectful conduct was ruled out. ; 

4th. Because the Court erred in declining to give, when, 
requested by caveators in writing, the following charge, to- 
wit: “‘ That insanity or partial insanity only, upon a partic- 
ular subject or as toa particular person, is unsoundness. of 
mind; and if the will be the offspring of such insanity, it wil 
be invalid, although the general es tate be whaly unim-.. 
peached.” 

5th: Because the Court also declined to charge at like re- 
quest: “‘'That when the testator is a person of weak judg- 
ment, and easy to be persuaded, and the legacy great, and 
the principal legatee accompanies such testator and remains 
in attendance ’til the will is executed, that creates such sus- 
pision as requires the Jury to view the transaction with jeal-. 
ousy; and the Jury must be satisfied that the testator under- 
stood the contents of the will.” 

Notwithstanding, the Court in declining, said to the Jury: 
“that he could not give it in that language, but that he 
already had instructed them that they might take into con- 
sideration all the circumstances of the case in ascertaining if 
there were fraud or undue influence. 

The Court refused a new trial. 

On these exceptions error was assigned. 


al 


O. C. Gipson; Barrett, for plaintiff. 
Lorron; D. J. Baiueny, for defendant. 


By the Court.—Bunntya, J. delivering the opinion. 


Among the grounds of caveat to the will in this case were- 
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these: that Thomas K. Slaughter, a chief legatee, procured’ 
the execution of the will by the use of fraud, of violence, and: 
of undue influence towards the testator. In one of the speci- 
fications it is said “that said Thomas K. Slaughter, by vio-- 
lent and lawless conduct, for a long time before said will was 
executed, and always afterwards, had and exercised control 


», over the will of said James M. Johnson, through the fears of 
‘said James M. Johnson, that said Thomas K. would do_or 


cause to be done him great bodily harm.” 

* The violent and lawless conduct existed, it is charged, “for 
a long time before said will was executed and always after- 
wards.” 

The object of this specification, probably, was to charge that 
Slaughter’s lawless and violent conduct, existing before the 
will was written and afterwaids, as long as the testator lived, 
was the cause both of the testator’s making the will and of 
his never revoking it. But this, if the object, is rather ob- 
scurely expressed. 

The testator, when he made the will, was under age; was 
about eighteen years old—he died under age. 

At the time when he made his will, he resided in Jasper 
County—he had been residing in that county for some months 
before. 

Cabaniss, who had been appointed his guardian, resided in 
the County of Monroe—Cabaniss had, however, before the 
making of the will, ceased to be his guardian, by becoming 
the Ordinary of Monroe County. But Cabaniss thought that 
he still had the right to act as guardian, until a new guardian 
should be appointed, and therefore, that he had the right to 
the custody of the testator. And, accordingly, he continued 
to act as guardian and tried repeatedly to get the testator 
from Jasper to his house in. Monroe. To effect this object, 
he, on one occasion, sent two young men to Slaughter’s for 
the testator. These young men went to Slaughter’s for the 
testator. And in reference to this visit the bill of exceptions 
has the following statement: ‘And whenJames H. Johnson 
was giving in his evidence, caveators, after proving by him 
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that after the second hurt of testator he was applied to by a 
Mr. Holder and another gentleman to accompany them to 
My. Slaughter’s, with a letter from Mr. Cabaniss to the wit- 
ness, asking him to go with them to Mr. Slaughter’s, and 
who were sent over by Mr. Cabaniss to carry testator to For- 
syth; witness directed the gentlemen to go on and he would 
overtake them, but they arrived a few minutes in advance of 
him ; and when he tied his horse he heard Mr. Slaughter’s 
voice in an angry tone. Then caveators offered further to 
prove, that the conduct of Thomas K. Slaughter, upon that 
occasion, to those two young gentlemen, was very harsh and 
disrespectful to them.” 

“ And this testimony, so offered to be proven, was ruled out 
by the Court, on the ground that the evidence was not rele- 
vant, because Mr. Caubaniss was not guardian of testator, and 
had no right to intermeddle with testator in any respect.” 

Was this decision right? 

One of the issues was, whether the will was first brought 
into existence and was then kept in existence by the lawless 
and violent conduct of Slaughter. 

Now any facts going to show that Slaughter, whilst the 
testator was staying at his house, by rudeness, insults, 

Ahreats, commands or other harsher conduct, prevented the 
friends of the testator or the messengers of those friends, 
from having free and private access to him, or from removing 
him if it-was his wish to be removed, would be evidence from 
which, in connection with the other evidence, a Jury might 
or might not make the inference that Slaughter held the tes- 
tator in his power and under his control and intended to con- 
tinue doing so; and if this should be the inference the Jury 
would make, they might or might not go further, and make 
the additional inference that Slaughter was using this power 
and control for the purpose of keeping the testator up to the 
will he had written and preventing him from changing it; 
that is, for the purpose, virtually, of procuring him to let the 
will, as written, become in law his wills A writing cannot, 
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in law, be a will, until after the death of its author. To pre- 
vent 3 man from changing a writing intended for his will is, 
therefore, to.procure him to make a will. 

If, therefore, the facts of which Johnson would have testi- 
fied would have been such as these, they would have been per- 
tinent to the issue aforesaid. The Court, therefore, should 
have heard them; and if it had found them such, it should 
have admitted them to the Jury. 

When facts are such that the Jury may or not make from 
them an inference pertinent to the issue, they are such as 
ought, in general, to be admitted in evidence to the Jury. 

The Court below considered the facts in question as rendered 
irrelevant, by the fact that Cabaniss had ceased to be the guar- 
dian of the testator; and therefore, had ceased to have any right 
over him. Still, it does not appear that Cabaniss had ceased 
to be a friond of the testator. And if he occupied that rela- 
tion, tho evidence, in the view we have taken of fhe subject, 
was admissible, especially as the testimony of one witness, 
Johnson, was, that “testator told witness not to let any one 
know of his appointment to leave Slaughter’s house the next 
Tuesday ;” and of another, Darden, was, that “ he’’ testator, 
“had told witness at another time, after he was hurt by his 








horse and go away from there, for he was afraid he would be 
killed if he stayed there.” 


ter for his conduct to the two young men sent from Cabaniss 
for the testator is concerned, it is very doubtful whether that 
question is at all affected by the fact that Cabaniss had ceased 
to be guardian for the testator, and had ceased to have any 


ter did not believe that it was. He thought as Cabaniss did, 


that Cabaniss’s power as guardian still remained. This is 


| shown by his promise to Cabaniss, made at the time when he 
went to Cabaniss’s for the testator’s trunk, to send the testa- 
tor back to hfm in a few days; and also by his demanding 
and receiving payment from Cabaniss as guardian, of an ac- 


horse at Mr. Slaughter’s, that he wanted witness to get his 


But, indeed, so far as the question of the motives of Slaugh-_ 


control over him; for although this was really so, yet Slaugh- 
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count which he had for the board and some other expenses of 
the testator. 


{1.] We think, therefore, that the Court should have / 


heard the testimony of the witness, Johnson, as to what oc- 
curred at the time when the two young men went to Slaugh- 
ter’s for the testator ; and that if that testimony had turned 
out to be such that the Jury, on hearing it, might or might not 
have inferred from it, in connection with the other testimony in 
the case, that Slaughter had the testator in his power or un- 
der his control, and in order to prevent him from making 
any change in the will, intended to keep him so regardless of 
his, the testator’s wishes on the subject, then that the Court 
should have admitted the testimony to the Jury. 

We are not sure that we understand the charge made by 
the Court, as to the blank in the will. Supposing, however, 
the Court’s meaning to have been this: “Ifthe testator, in 
leaving a blank in the will for a negro’s name, intended the 
will not to be operative as to the other negroes and other 
property mentioned in it, until the blank was filled, then the 
will did not become complete until the blank was filled, and 


filled in the presence of those witnesses ; but if the testator, | 


in leaving the blank, intended that the will should be opera- 
tive as to the other negroes and other property men- 
tioned in it, whether the blank was ever filled or not, 
then the will was complete as to those negroes and that 
property, whether the blank was ever filled or not; -and 
if the blank was filled afterwards, whether the filling of it 
was done in the presence of the witnesses or not, was a ques- 
tion which could affect the will’s operativeness only as to the 
negro whose name was inserted in the blank, and not as to 
the other negroes and other property mentioned in the will.” 
Supposing this to have been the meaning of the Court, the 
charge, it is clear, was right. 

The evidence did not, as it seems to us, authorize the fol- 
lowing request: 

“That insanity, or partial insanity only, upon a particular 
subject, or as toa particular person, is unsoundness of mind ; 
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and if the will be the offspring of such insanity, it will be in- 
valid although the general capacity be wholly unimpeached.” 

The objection which the Court made to giving the remain- 
ing request in charge, was founded upon the language of the 
request. And the language of the request does seem to us 
objectionable, even if it be such as may, perhaps, admit of 
an interpretation expressive of a true legal principle. What 
connection is there between the last clause of the request and 
any of the preceding part of it? And then, practically, 
what guide is it to a Jury to tell them that a transaction is 
to be viewed “‘ with jealousy ?” 

The circumstances enumerated in the request would, if 
they existed, be such as doubtless ought to raise a “ suspi- 
cion;”’ but a suspicion of what? <A suspicion of undue in- 
fluence or of fraud, §e.—a suspicion that should, unless 
wiped off by other circumstances in the case, prevent the will 
from being established. The request, if stated after this fa- 
shion, would have been free from objection. 

In granting the new trial, therefore, our decision is _put 
upon a single ground: the refusal of the Court to hear what 
the witness, Johnson, had to say about what occurred at 
Slaughter’s when the two young men went there for the tes 
tator. 
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= No. 5.—A.rrep Hammonp, plaintiff in error, vs. Mary 


R. Houston, adm’x, &c. defendant in error. 


Ss [l.] There was a bill and a cross-bill. The cross-bill contained, amongst 
% other things, an offer which was advantageous to the defendants therein. 
The complainant in that bill moved that it might be dismissed. At the 
time when this motion was made, the defendants in that bill had notvac- 


cepted said offer. The Court refused the motion: Held, that the Court 
erred. 


a 


[2.] A bill was filed by more distributees than one for distribution, &c. One 
of the plaintiffs died. Afterwards, the defendant answered, filing his an- 
swer more than two months before a particular term of the Court. On the 
fourth day of that term, a party was made in the place of the deceased 
party. And immediately thereafter, the plaintiffs asked leave to file, within 
three months, exceptions to the answer. The Court presented to the de- 
fendant the option of fixing the time within which the exceptions were to 
be filed. The defendant declined to name atime. Thereupon, the Court 
granted the leave as asked for by the plaintiffs: Held, that this was right. 
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In Equity, in Elbert Superior Court. Decision by Judge 
Tuomas, at March Term, 1856. ~ © 

A bill was filed to the March Term, 1$52, of Elbert Supe- 
rior Court, by John B. Sloan and wife,and Benjamin C, 
Houston, who were distributees of the estate of Benajah Hous- 
ton, deceased, against Alfred Hammond, administrator. of 
said estate, for an account and distribution. 

In April, 1852, the parties came to a settlement upon most 
of the matters in the bill, and Hammond paid large sums of 
money to Sloan and Houston, and took their receipts. 

No action was taken upon the bill till March Térm, 1855, 
when an order was passed in the name of Sloan and Mary R. 
Houston, administratrix of B. C.. Houston, as plaintiffs, re- 
quiring Hammond to answer within four months. At the 
September Term, 1855, the time for answering was extended 
four months. 
~ On the 7th day of January, 1856, Hammond filed his an- 
swer in office, and at the same time, filed his cross-bill against 
Sloan and wife, and Mary R. Houston, administratrix of B. 
C. Houston, complaining that there were errors in the settle- 
ment of April, 1852, to his injury, and praying that it might 
be opened and corrected, and that the other parties might 
be decreed to refund to him the sums which he alleged to 
have been erroneously paid. 

At the next term, March Term, 1856, being the appear- 
ance term of the cross-bill, the defendants therein filed their 
demurrer thereto, and gave the Counsel for complainant pro- 
per notice thereof. This was on Tuesday, the second day of 
the term. 

On the morning of Thursday, the fourth day of the term, 
before the hour for Jury business, Counsel for complainant 
in the cross-bill, asked leave of the Court to dismiss the same 
at his cost. Connsel for the other parties resisted the appli- 
cation, and the Court declined to hear argument upon it then, 
for want of time. During the same morning, the original 
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bill was called*injats: order, upon the docket, —_ the applica- 
tion to dismiss:'the eross-bill was renewed.” The Court re- 
fused to consider it then, being unwilling to delay Jury busi- 
ness. 

Counsel for complainants, in the original bill, then sug- 
gested the death of Benjamin C. Houston, one of complain- 
ants, and moved. to make Mary R. Houston, his administra- 
trix, a party, which the Court allowed. 

1 They then moved an order, allowing them to amend their 
pill within three months, and requiring defendant to plead, 
answer or demur to the amendment on or before the first day 


of the next term. Counsel for Hammond objected, insisting 


that the character of the proposed amendment should be dis- 
closed and that he should be heard thereon, before the grant- 


ing of the order. The. Court ane the en at Counsel. 


for Hammond excepted. *"<° - ~ er Se a 

Counsel for complainants in the original bill then moved 
for leave to except to defendant’s answer, at any time within 
three months ; and alleged as a reason for not having already 
filed their exceptions, that the answer could not be found in 
the Clerk’s office, when they searched for it early in the week. 
It appeared that the answer had been taken out of the Clerk’s 
office by one of the complainant’s Counsel, a few days before 
Court, and that he had inadvertently kept it till.the morning 
of Wednesday, the third day of the term, when he brought it 
into Court. His Honor, Judge Tuomas, states in his certifi- 
cate to. the bill of exceptions, that the Counsel who moved 
for leave to except, declared in his place, that on Monday he 
called on the Clerk for the answer and it could not be found, 
and that he had not been able to get it until the case was 
called. Defendant resisted the motion, insisting on the en- 
forcement of the fourth rule of Equity practice. The Court 
decided to give until next morning to file exceptions, if de- 
fendant’s Counsel would prefer that time to the time specified 
in the motion for leave, the Court deciding to allow the ex- 
eeptions to be filed at some time thereafter, but letting the 
defendant’s Counsel know that he would fix the particular 
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time so as to suit their wishes. Defendant’s Counsel ex. 
pressed no preference for any particular time; and so, the 
Court granted the plaintiffs leave to except, and on the terms, 
as to time, which they asked for. 

The next morning the Court heard argument on the appli- 
cation to dismiss the cross-bill. While Counsel for plaintiff 
in the cross-bill was addressing the Court, he spoke of the 
pending demurrer, when Counsel for the other side informed 
him that it was withdrawn, which was the first notice given 
to the Counsel or the Court of that fact. 

It was announced in the argument by Counsel for defend- 
ants in the cross-bill, that they had filed a bill supplemental 
to their original bill, assenting to the opening of the settle- 
ment prayed for in the cross-bill. This supplemental bill 
had been presented to his Honor, and by him allowed to be 
filed, after the adjournment on the preceding evening, (Thurs- 
day, March 13th,) and it did not appear that it had been 
served on defendant, or that he or his Counsel had any notice 
of it till it was referred to in the argument. 

It was announced that no objection was made by Sloan 
and wife, to the dismissal of the cross-bill. 

His Honor refused to allow the dismissal of the bill, hold- 
ing that a party complainant in Equity has no absolute right 
to dismiss his bill, whether it be an original or cross-bill; and 
that under the facts of this case, the cross-bill should not be 
dismissed. 

To which decision, Counsel for Hamrhond excepted. 


AKERMAN, for plaintiff in error. 
THomas; Coss, for defendant. 
By the Court.—Brnnina, J. delivering the opinion. 
Was the Court below right in refusing to dismiss the cross- 


bill, on the motion of Hammond, the complainant in that bill? 
This is the first question. 
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The general principle that a complainant has the right, at 
his pleasure, to dismiss or withdraw his suit, is not denied, 
But it is insisted that the facts of the case of this complain- 
ant, Hammond, make his case an exception to the general, 
rule. The cross-bill shows, it is insisted, that subsequent to 
the filing of the bill a settlement of most of the matters con- 
tained in the bill had taken place; that the complainant in 
the cross-bill, Hammond, was dissatisfied with the settlement 
and wished it rescinded; and that, offering to put things in 
the state in which they were before the settlement as far as 
possible, he prayed for a rescission of the settlement; and 
that to put things in that condition, would require the restora- 
tion to the complainants of certain property or certain rights 
which they had relinquished in the settlement. In short, the 
cross-bill, the defendants in error say, contains an offer to re- 
scind a settlement. And they argue that such an offer binds 
the party making it, so that he cannot withdraw it without 
the consent of the other party. 

But is this true, unless the offer has been accepted? We 
think not. It is, in general, a first principle that to make any 
party to a contract bound, all the parties must be pound. 
Were the defendants in the cross-bill bound by the offer of 
the complainant in that bill to rescind the settlement, wheth- 
er they accepted the offer or not? Certainly not. Neither, 
therefore, was he bound by it unless there is something to 
take the case out of the general principle. And we see no- 
thing to take the case out of that principle. 

The question, then, becomes this: had the defendants in 
the cross-bill accepted the offer of rescission at the time when 
the complainant in that bill moved that the bill should be 
dismissed ? 

So far from having done so, they had demurred to the bill 
containing the offer—that is, they had, themselves, prayed 
the Court to dismiss the bill, and thereby had prayed the 
Court to render the offer nugatory. 
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The defendants, then, had not accepted the offer, but had 
virtual y rejected it. 

This being so, the offer was not binding on the éommplainant. 

But if it was not, then it is clear Som what has been said, 
that he had the right to an order dismissing his bill. 

[1.] We think, therefore, that the Court below erred in 
not granting the motion of the complainant in the cross-bill 
to dismiss that bill. 

If the offer in that bill had been accepted and acted on— 
so ucted on that not to hold the party making it bound by it 
would be the occasion of loss to the opposite parties, then our 
conclusion might have been different. 

The leave granted to the complainants in the bill to amend 
the bill, was merely superfluous. Whatever right it could 
confer had been conferred—conferred without it by the 
Amendment Act of 1854. (Acts of 1854-’48.) 

The parties plaintiff to the bill at the time when it was filed, 
were Sloan and Wife and Benjamin C. Houston. After- 
wards, and it seems before the filing of the answer, Houston 
died. - At March Term, 1856, some two months and more 
after the answer had been filed, Mary R. Houston was made 
a party in place of the deceased, Benjamin C. Houston. As 
soon as this was done, the place of the plaintiffs thus being 
full, they asked leave to except to the answer. Leave was 
granted to them to do so, with the privilege to the defendant 
to name the time within which the exceptions were to be filed. 
The defendant declined to avail himself of the privilege, and 
the Court itself named three months. Was this ‘rong in the 
Court? We think not. 

The complainants in the bill had elected to sue jointly. 
They had the right to do so; and but for our Statute of 1836, 
(Cobs’s Dig. 468,) it would have been their duty to do so. 
When one of them died, it was therefore sthe right of the 
others to have his place filled, if practicable, before they 
could be required to go on with the suit. 

This being so, the failure to except to the answer until the 
fourth day of the term next following the filing of the answer, 
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was not evidence of daches. Certainly. Mrs. Houston could 
not have excepted at any time before the time at which she 
asked leave to except. And the other plaintiffs had the right 
to stand by her side. 

The fourth Equity rule was never construed as applicable 
to cases in which the ordinary course of an Equity suit bas 
been interrupted by a death or a marriage. 

But with respect to that rule, itis to be remembered that 
this Court has decided, that so much of it as requires the an- 
swer to be filed within four months from the adjournment of 
the Court to which the subpoena is returnable, is contrary to 
the 68th section of the Act of 1799, a part of which is as fol- 
lows: ‘‘and the party against whom such bill shall be filed, 
shall appear and answer to the same at the next Court.” 
(McDougald vs. Carey, 12 Ga. BR.) 

The time of excepting appointed by the rule was, no doubt, 
appointed with reference to the time of answering appointed 
by therule. The rule falling as to the latter, must therefore, 
it would seem, fall as to the former. 

The complainants, then, at the time when they asked leave 
to except, were in order to ask the leave. 

That being so, could the defendant expect more than the 
privilege of naming the time within which the exceptions 
were to be filed? Surely not. And when the defendant de- 
clined to name a time, it was quite proper for the Court, in 
itself, appointing a time to consult the convenience of the op- 
posite parties. 

[2.] The Court, therefore, we think, committed no error 
in granting the leave to file exceptions within three months, 
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No. 6.—Rozert R. Beck, plaintiff in error, vs. Mapison 
Pounpbs, defendant in error. 


[1.] School articles: “I, R. R. Beck, propose to teach a Classical and En- 
glish school at Fountain, for the term of ten months, to consist of forty 
weeks of five days each. The following rates of tuition we, the sub- 
scribers, agree to pay the proposed teacher, at the expiration of the term: 
orthography, reading, writing and arithmetic, $16 50 per scholar, &c. 
All day scholars will be charged one-fourth more than the above rates.” 
Then follows the names of the subscribers, with the numver of scholars 
entered by each: Held, that the liability of the subscribers was several and 
not joint. 


Assumpsit, &c. in Warren Superior Court. Decision by 
Judge JAMES Tuomas, April Term, 1856. 
. 


This was a suit upon school articles by the teacher, against 
one of the subscribers. The articles were as follows: “TI, 
R. R. Beck, propose to teach a Classical and English school 
at Fountain, for the term of ten months, to consist of forty 
weeks of five days each. The following rates of tuition we, 
the subscribers, agree to pay the proposed teacher, at the 
expiration of the term.”’ The rates of tuition follow and the 
names of the subscribers, with the number of scholars en- 
tered by each. 

When offered in evidence, the Court ruled out the articles, 
on the ground that it was a jocnt agreement and undertaking, 
and that one subscriber could be sued alone. This is the 
only error complained of in this record. 


PorttTLe, for plaintiff in error. 
Gison, for defendant in error. 


By the Court.—LumMpkKIN, J. delivering the opinion. 


[1.] Whether these school articles be technically construed, 
or interpreted according to the obvious meaning and inten- 
tion of the parties, the case is with the plaintiff in error. 
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That each employer designed to obligate himself to pay 
for the tuition of every other patron’s pupils, no one, for a 
moment, can believe. Such a conclusion would do violence 
to common sense, as well as the common understanding of 
the country. Are they thus, technically, bound upon this 
paper? We think not. 

The nature, and especially the entireness of the considera- 
tion, is of great importance in determining whether the pro- 
mise be joint or several ; for if the.consideration moves from 
many persons jointly, the promise is joint; if from many, 
persons, but from each severally, there the promise is several. 
(1 Parsons on Contracts, 19, 20, citing Bell vs. Chaplain, 
Hardres, 321.) 

Tested by this rule, the case is plain. 

Apply the principle called reddendo singula singulis: that 
is, of distributing out the contract and giving to each his 
own, and the liability of the defendant is separate and indi- 
vidual. Under this head Mr. Bouvier, in his Law Diction- 
ary, 2d vol. p. 420, puts this example: Two descriptions of 
property are given together in one mass; both the next of 
kin and the heir cannot take, unless in cases where a con- 
struction can be made reddendo singula singulis—that the 
next of kin shall take the personal estate, and the heir at 
law the real estate. (Vide 14 Ves. 490; 11 Hast, 513, n; 
Bae. Abr. Conditions, L.) 

Had Mr. Beck, the teacher, sought to charge his patrons 
as securities, each for the rest, it would not have been so 
strange, although the law would have been against him. 
But that Mr. Pounds should insist that Mr. Dozier, Mr. 
Dyer, Mr. Beall and every other employer, is jointly liable 
with himself for the tuition of his two children, is rather sin- 


gular. 
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No. 7.—C. Crow and another, plaintiffs in error, vs. Jos. J. 
WHiItwortTH, defendant in error. 


[1.] A debtor having three children, each under fifteen, caused a tract of 
fifty acres, and a little more, to be laid off from the body of his land, that 
it might, under the Exempting Act of 1841, be exempted from sale to sat- 
isfy a fi. fa. against him. The Sheriff, nevertheless, levied the 2. fa. on the 
tract, and soldit: eld, that as, by the Act of 1841, the debtor was enti- 
tled to have no more than thirty-five acres free from such fi. fa. and not 
entitled to that, unless he first had had it surveyed, and its boundaries no- 
tified to the Sheriff, the sale by the Sheriff was a lawful sale. 


[2.] The tract aforesaid, had upon it a grist-mill: Held, that this, too, pre- 
vented it from being exempt, under the Act of 1841. 


Ejectment, in Rabun Superior Court. Tried before Judge 
JACKSON, at April Term, 1856. 


In September, 1842, an action for slander was commenced 
in Habersham Superior Court by Joseph 8. Whitworth, as 
next friend of his daughter Julia Ann Whitworth, against 
Lacy Stewart. At April Term, 1844, of said Court, the 
suit was dismissed, and judgment entered against Whitworth 
for costs. On this judgment a fi. fa. issued, which, in Au- 
gust, 1851, was levied on lot of-land No. 101, in the 13th 
district of Rabun County—the lot containing 250 acres. 

Pending the levy, Whitworth empleyed the County Surveyor 
to lay off for him fifty acres, under the Exempting Laws. 
The tract laid off was 22} chains square, and contained nearly 
51 acres. The Sheriff sold the remaining 200 acres. This 
sale not satisfying the execution, he afterwards advertised 
and sold the tract laid off, and Stewart bought. The Sheriff 
dispossessed Whitworth, and put Stewart in possession. 

Whitworth then brought his action of ejectment in Rabun 
Superior Court, against Crow and Harrison, who were ten- 
ants under Stewart. At the appearance term, Stewart was 
made a co-defendant. 

Upon the trial of this suit at April Term, 1856, the facts 
above stated were proved. There was also testimony, that 
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pending the levy, Whitworth gave notice to Stewart, the 
plaintiff in fi. fa. to appoint a valuing agent, and Stewart de- 
clined. It was proved that the land in dispute was the site 
of a small grist-mill, at which Whitworth ground for his fam- 
ily use, and for his still, until after he was dispossessed; and 
had formerly ground for some of the neighbors. It was also 
proved that Whitworth had three children under fifteen years 
of age. 

Counsel for defendants requested the Court to charge the 
Jury, that the Exempting Laws do not operate upon exe- 
cutions in suits for torts; that the fi. fa. under which this 
land was sold, was founded on a tort, and had relation, for the 
purposes of the Exempting Statutes, to the time charged in 
the declaration as the time of the alleged tort; that if the 
land was the site of a grist-mill propelled by water, plaintiff 
was not entitled to recover; that as plaintiff, if entitled at 
all, derived his right from the Exempting Law of 1841, and 
was therefore entitled to thirty-five acres only, (twenty for 
himself, and five for each of his children under fifteen years,) 
under this declaration, and the proof of the size of the tract 
laid off, he could not recover; that it was Whitworth’s duty 
to have the land valued by three agents, as required by the 
Statute; and that the refusal of Stewart to appoint one, did 
not excuse him from appointing one and applying to a Justice 
of the district to appoint another; and if he had not done so, 
he could not recover. 

These charges the Court declined to give, and charged as 
follows : 

“‘ This was a case arising under the Poor Man’s Law. In 
his opinion, this law extended to executions in cases of tort, 
but here, it was not necessary to charge to that extent: be- 
cause, the execution under which this land was sold, being 
for costs in a slander case against the original plaintiff, is not 
founded on a ¢ort, but on a contract—an implied contract 
made by a plaintiff when he brings suit to pay costs to the 
defendant, if he be cast. This contract is made where the 
action is commenced; and therefore, this case comes under 
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the Exempting Act of 1841, and not that of 1843. Under 
that Act, the plaintiff was entitled to thirty-five acres of land.. 
Under this declaration, in which he has claimed fifty acres, 
and the proof of his having had a little more than fifty acres 
laid off, he, in strictness of law, perhaps,- cannot recover: 
thirty-five acres. But in order to do justice, the Court 
charges, that he can recover thirty-five acres, if the Jury be- 
lieve that in other respects, he has complied with the Stat- 
ute. Upon the question of the mill, the Court charges, that 
the mill-site which was intended by the Legislature to pre- 
vent the exemption, was a mill-site of greater value than the 
land, and not a little tub-mill on a little insignificant branch 
up here in the mountains. The true question was, whether 
the land derived its chief value from the mill-site, or from 
its adaptation to agricultural purposes; and if the Jury 
believe from the evidence, that the mill, land, improvements 
and all was not worth more than $100, they should not be 
prevented, by such a mill-site being on it, from finding for 
the plaintiff. As to the valuation, Whitworth had done 
enough, if he gave notice to Stewart to, appoint a valuing 
agent and Stewart declined. If he had gone on and got a 
Justice of the Peace to appoint one, and had appointed one 
himself, a valuation made by these two might have been ille- 
gal, and not in conformity to the statute which defendants 
had insisted should be strictly pursued.” 

To which charge and refusal to charge, defendants ex- 
cepted. 

The Jury found for plaintiff thirty-five acres of the land in 
dispute, with costs, and for rent, $116. 

At the same term, defendants moved in arrest of sodeuuast 
on the grounds, that the verdict was inconsistent with the 
declaration, and that no definite judgment or writ of posses- 
sion could be founded upon it, and that the wife of plaintiff 
was not made a party plaintiff to the action. This motion 
was over-ruled, and defendants excepted. 

The Court then passed an order that a writ of possession 
be issued, requiring the Sheriff to take the County Surveyor 
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upon the premises in dispute, and have thirty-five acres laid. 
out of said land, and that the Sheriff put plaintiff in posses- 
sion of the same, leaving the remainder of the land in:pos- 
session of defendant, and divide and lay off the same with 
reference to the value, and having the dwelling upon the 
thirty-five acres. To which defendants excepted. 

The plaintiffs also excepted to that part of the Court’s 
charge which fixed the commencement of the action, and not 
the rendition of the judgment, as the date of the contract to 
pay costs, he insisting that he was entitled to the fifty acres 
exempted under the Act of 1843. 

By consent, his exceptions were filed in defendants’ bill. 


AKERMAN, for plaintiffs in error. 
Miniican, for defendants in error. 
By the Court.—Bexyine, J. delivering the opinion. 


The question in this case was, whether the Sheriff had au- 
thority to sell the tract of land laid off to be exempt from 
sale? He did sell it. And that question depends upon seyv- 
eral others, and among them, upon these two: Whethei, un- 
der the Exempting Act of 1841, when a man having three 
children, all under fifteen, causes as much as fifty acres of his 
land to be laid off, the tract or any part of it is exempt from 


sale to satisfy his debts? Secondly. Whether any part of | 


the land of such a man is exempt from such a sale, if the part 
has a grist-mill on it? 

The Act declares, that “‘ Every white citizen of this State, 
male or female, being the head of a family, shall be entitled 
to own, hold and possess, free and exempt from levy and sale, 
by virtue.of any judgment, order or decree of any Court of 
Law or Equity in this State, founded on any contracts made 
after the first day, of May next,” (May, 1842,) “or any pro- 
cess emanating from the same, twenty acres of land, and the 
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additional sum of five acres for each of his or her children 
under, the age of fifteen: Provided that the same, or any 
part thereof, be not the site of any city, town or village, or 
of any cotton or wool-factory, saw or grist-mill, or of any 
other machinery propelled by water or steam.” This is de- 
clared in the first section of the Act. 

The second section of the Act declares, that “When any 
head of a family shall own a greater quantity of land than 
that exempted from levy and sale by the provisions of the 
first section of this Act, that he or she shall procure the 
County Surveyor to lay off the number of acres so exempted, 
so as to include the dwelling-house and improvements of the- 
original tract (if there be any thereon.”) ‘ And he or she 
shall designate to the Sheriff, or other officer in whose hands 
the process directing a levy and sale may be, the boundary 
so laid off, and it shall not be lawful for the Sheriff or other 
officer to levy on or sell the tract so designated.” 

The third section is as follows: “No land shall be exempt- 
ed from levy and sale under the provisions of this Act, which 
derives its chief value from other cause than its adaptation 
to agricultural purposes.”’ (Cobb's Dig. 389.) 

These are the parts of the Act from which the answers to 
the two questions are to be gathered. 

Do they make it unlawful for the Sheriff to sell as much 
as fifty acres, belonging to a man with three children under 
fifteen, if he has caused the fifty acres to be surveyed, Xe. as 
exempt from sale, for his debts ? 

In our opinion they do not. If such a person should cause 
twenty acres for himself, and five for each of his three chil- 
dren—thirty-five in all—to be surveyed and laid off, and 
should designate to the Sheriff the tract so laid off, and the 
Sheriff should, nevertheless, sell it, then these provisions of 
the Act. would, as we think, render such sale unlawful. _ But 
unless the person did all this, the same provisions of the Act 
would, to our mind, render the sale of any. part of his land, 
by the Sheriff, “lawful.” That is the necessary implication, 
from the closing part of the second section. And the first 
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section must be taken with the second, and some effect must 
be given to both, if possible. 

The Act provides a mode for valuing the parcel. We do 
not say that we consider a resort to this mode an indispensa- 
ble condition tothe exemption of the parcel. We rather 
think it is not. Buta compliance with the other require- 
ments of the Act, we think, is, the requirements as to a sur- 
vey, and a notification to the Sheriff. Ona compliance with 
these, it shall not “‘ be lawful” for the Sheriff to levy. This 
is what is expressed. On a non-compliance, it shall be lawful 
for the Sheriff to levy. This is what is implied. 

Taking one part of the Act by another, this is the result 
to which we are led. We should be led to the same conclu- 
sion by the argument from the inconvenient, how would it 
be possible, in any case, for the Sheriff to know what was ex- 
empt, unless it was set apart by boundaries, and he was made 
acquainted with the boundaries ? 

[1.] We think, therefore, that for aught that is contained 
in the Act aforesaid of 1841, it was lawful for the Sheriff to 
sell the tract. 

[2.] We think, too, that if any part of a man’s land has a 
grist-mill on it, that part cannot be exempt from liability to 
be applied to the payment of his debts. The first section of 
the Act expressly excepts such part from the exempting effect 
of the Act. And section three cannot, by implication, bring 
such part within such exempting effect, even though such part 
do not derive “its chief value’ from the mill, but from “its 
adaptation to agricultural purposes’’; for the implication from 
that section that would bring such part within the exempting 
| effect of the Act, is not a necessary one. And it is a rule 
that the expressed will of the Legislature is not to be consid- 
ered as abrogated by any but a necessary implication. 

It follows, that we think the charge of the Court, so far as 
it differs from the conclusions to which we have come, was 
erroneous. 

A new trial is therefore granted. 

And as these points must make an end of all the other 
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questions raised in the case, we leave those questions without 


notice. 

It may not be amiss to remark that the question whether, 
if Whitworth caused as much as fifty asres to be laid off by 
mistake, he is beyond redress in Equity, was not considered 


by us. 





No. 8.—Mizes M. Norton, plaintiff in error, vs. Cops & 
CRAWFORD, defendants in error. 


[1.] A transfer of a stock of goods by H, a debtor in failing circumstances, 
to B a creditor, with power to sell the same at public auction, and after 
applying the proceeds to the extinguishment of A’s debt, the balance to be 
turned over to C, to be used and appropriated to the satisfaction of his de- 
mand, and the residue to D for a like purpose: Held to be void, as falling 
within the prohibition of the Statute of 1818, against partial assignments. 


Certiorari, in Clarke Superior Court. Decision by Judge 
JAMES THOMAS, at Chambers, March, 1856. 


Cobb & Crawford brought suit against Perrin Benson, and 
issued garnishment to Miles M. Norton. Norton answered, 
and on his answer issue was joined, and a judgment rendered 
for the plaintiffs. Norton appealed. On the trial of the ap- 
peal, objection was made to the note being placed in evi- 
dence, because the summons was headed “ Cobb & Crawford 
vs. Perrin Benson, and Miles M. Norton, garnishee,’’ and the 
note was made by Benson only. The Court over-ruled this 
objection. . 

The affidavit and bond to obtain garnishment, was then 
ohjected to— 

Ist. Because the affidavit does not say the affiant “7s ap- 
prehensive,” but only “ apprehensive,” &c. 
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2d. Because the affidavit does not state who constitute the 
firm of Cobb § Crawford. 

3d. Because the bond was not conditioned to pay all costes, 
&e. 
4th. Because the bond was given by J. B. Cobb & T. H. 
Crawford, and the affidavit made by J. B. Cobb for Cobb & 
Crawford. 

5th. Because there was no certified copy of the affidavit 
made out by the Magistrate and delivered to the Constable; 
upon which the summons of garnishment might be served. 
These objections were over-ruled. 

The main questions were upon the following assiguments 
made by Benson, viz: 


“ Athens, 7 Uct. 1854. We hereby assign over the fore- 
going list of accounts, for value.received, to Miles M. Nor- 
ton, G. E. Clarke and 8. S. Clarke & Co. to go to the pay- 
ment of their claims against us, according to amount; and 


they and their agent, Capt. Wm. H. Dorsey, are authorized 
to collect and receipt for the same. 
Witness our hands and seals the date above.”’ 


“GEORGIA, CLARKE COUNTY: 

Know all men by these presents, that I, Perrin Benson, 
have this day transferred to Miles M. Norton all my stock 
of goods which now remains on hand, of every kind and 
character, together with all my household effects, including 
my mantle clock and other articles, not by law exempt from 
levy and sale, for the benefit of poor debtors’ families, in 
consideration of the sum of One Hundred and Eighty-two 
Dollars, principal, for which he has and holds my note; 
hereby giving said Norton power and authority to sell said 
goods at public auction to satisfy said debt. And if any ba- 
lance be left, then I hereby transfer the same to Isaac M. 
Kenney, in consideration of Thirty Dollars due him from me. 
And the balance, if any is left, to one William Mason, at a 
full, fair valuation, with power to said Kenney and Mason to 
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-sell said goods at public auction, in payment of debts now 
-due and owing by me to said Norton, Kenney and Mason, 
“Given under my hand and seal, Oct. 9th, 1854.” 


These assignments were before the Jury, and evidence that 
Norton received more than enough to pay the plaintiffs’ de: 
mand under them. The verdict was for the plaintiffs. 

A certiorari was sued out to the Superior Court which, by 
consent, was heard before Judge THomas. He held that the 
first assignment was good, the last void. He granted a new 
trial on the objection to the summons; and also, on the fifth 
-objection to the affidavit and bond. 

Both parties excepted to the decision, and all the ques- 
tions were submitted to this Court. 


C. PEEPLES, for Norton. 


Tuomas; Copp, for Cobb & Crawford. 


The Court not being unanimous on all the points, delivered 
opinions seriatim. 


By the Court—Lumpxiy, J. delivering the opinion. 


Without repeating the objections made to the regularity of 
the proceeding as specified in the bill of exceptions, and pro- 
nouncing a separate judgment on each, the Court are unani- 
mously of the opinion that none of them were sufficient, in 
Law, to arrest the case, except as to the omission of the 
word “7s”’ in the affidavit. Our brother McDonatp thinks 
that the failure to insert those two little letters, i s, was fatal 
and incurable. A majority of the Court hold that the oath 
is good without them; and that to make sense, they are ne- 
cessarily implied, and may be supplied. 

We are all clear, that the assignment by Benson to Norton 
is void, under the Act of 1818. Itis not an absolute sale, 
nor does it claim or purport to be. Had the assets over-paid 
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the debts of:Norton, Kenney and Mason, could it be preten+ 
ded that the surplas would not revert to and belong to Bens 
son ? , 

This is neither more nor less than a trust assignment for cer- 
tain preferred creditors; and consequently, falls directly within 
the prohibition of the Statute of 1818, against partial conveyan- 
ces made by a debtor in failing circumstances. This Court has 
uniformly held, hitherto, that the insolvent may sell his pro- 
perty to a creditor or any body else, and that he may mort- 
gage or pledge it by way of security, so as not to put it be- 
yond the reach of attachment, garnishment or execution 5 
but that he could not make a technical assignment of his ef- 
fects, whereby any portion of his creditors were excluded. 
Whether these rules have been properly applied in every 
case which has heretofore arisen, is not for me to say. In 
Banks vs. Clapp, (12 Ga. R. 514,) I have my doubts. I 
aided in the judgment there rendered, and am responsible for 
my proportion of the error, if, indeed, it be one. 

In the case before the Court, I am satisfied that the instru- 
ment is utterly null and void. 


BENNING, J. concurring. 


In this case the Court is unanimous on all the points deci- 
ded, except that as to the sufficiency of the affidavit. 

The point on the validity of the assignment of the accounts, 
was not decided. 

The affidavit was, I think, sufficient. 

A word may be supplied if the sense requires one and the 
context points out the word, and that even in the case of a 
Statute. Brinsfield vs. Carter, (2 Kelly.) 

Tn the present case the sense requires the supply of a 
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word, and I think the context, naturally and fairly taken, 
points out zs as that word. 

Besides, is it not to be presumed that all concerned in tha 
making of an affidavit of this sort, whether party, attorney 
or officer, intend a compliance with the law. If it is, then zs 
is the word to be supplied; for it takes that word to make 
out a compliance with the law. 

I think the Court below was right on this point. 













McDonatp, J. dissented, but no dissenting opinion has 
been delivered to the Reporter. 









No. 9.—Cuarues R. Stumons, plaintiff in error, vs. Hospa 
»~P > 
A. Bennett, defendant in error. 







[1.] Property may claimed by a third person, not a party to an attachment, 
at any time before a sale of the property. 







Claim, &c. in Jackson Superior Court. Tried before Judge 


JACKSON, February Term, 1856. 









Hosea A. Bennett, as plaintiff in an attachment, levied on 
certain property which was claimed by Charles R. Simmons. 
This claim was not interposed until after judgment on the at- 
tachment. Issue was joined on the claim. At the trial, on 
motion, the Court dismissed the claim, on the ground that it 
was not entered before judgment on the attachment. This 
decision is assigned as error. 
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C. Peepes, for plaintiff in error. 


THuRMOND; MrLuican, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


[1.] Under the Provincial Act of 1761, the garnishee 
alone could claim property attached, and unless he did it at 
the return term of the attachment, the property levied on was 
to be presumed to be the property of the absent debtor. 
Third persons owning the property attached, not being gar 
nishees, were left to their action at Law. ( Watkins’ Dig. 

69, 70.) By the Act of 1814, any person owning the pro- 
perty attached, not being a party to the attachment, was au- 
thorized to claim it; and the Statute intended to designate 
the officer and not the individual to whom the claim bond 
should be executed. The Sheriff or Constable is to return 
the fact. of such claim (the claim) to the Court (not the term 
of the Court) to which the attachment shall be made returna- 
ble, and the claim is to be tried at the same term, unless suf: 
ficient cause be shown to induce the Court to continue the 
case. This provision does not differ from the act regulating 
claims in ordinary cases. They are required to be tried at 
the first term, unless cause be shown for acontinuance. The 
object of both acts is the same—to speed the trial. No im- 
parlance is to be allowed, but the pleadings are to be made 
up at once and the parties are to proceed with the trial. 

The Act of 1761 left the owner of the property attached, 
if he was not the defendant in attachment, to his action at 
Law; the Act of 1814 gives him a simpler and less expeén- 
sive remedy, and there is no reason wherefore he should not 
avail himself of it, at any time before the title passes to an- 
other by a sale under the levy. 

Indeed, the order of sale, after plaintiff’s judgment on the 
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attachment, was the Sheriff’s writ of execution, and the Act 
directs him to sell in like manner as if the property had been 
taken under execution. It is, therefore, the opinion’of this 
Court that the claim was properly interposed; and the judg- 
ment of the Court below must be reversed. 





No. 10.—Wittiam W. MircHeE.., plaintiff in error, vs. 
JostaAH ADDISON, defendant. 


[1.] If the evidence is such that the Jury may infer from it the existence of 
such facts as are sufficient to support the verdict, a new trial will not be 
granted. 


[2.] When the verdict is for the plaintiff for “principal, interest and costs,” it 
is to be presumed that the Jury mean by the word principal, the principal 
sued for. 


. Certiorari, from Franklin Superior Court. Decided by 
Judge Jackson, October Term, 1855. 


Josiah Addison brought his action in 1854, in the Justice’s 
Court, against William W. Mitchell, for the price of 500 
pounds of pork, at five dollars per hundred, furnished to de- 
fendant in January, 1840. 

On the trial before a Jury, plaintiff introduced W. J. O1t- 
VER, who testified, that in June, 1853, he heard a controversy 
between plaintiff and defendant, about two fi. fas. in favor of 
defendant against plaintiff, which had been levied; plaintiff 
had the older fi. fa. and asked defendant where was the credit 
of 500 pounds of pork that was paid him on said fi. fa. in 
1840. Defendant said the pork. was credited on the note on 
which the younger fi. fa. was founded; and that if plaintiff 
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would find that note, if the pork was not credited on it, he 
would pay plaintiff for the pork. The plaintiff proved the 
same thing by other witnesses, and produced in evidence the 
two ji. fas. and the note on which the younger was founded, 
by which it appeared that no such credit was on either paper; 
and that the note was dated in 1841, the next year after the 
pork was delivered. | 

Plaintiff further proved, that defendant admitted that he 
had received the pork in 1840; that the contract was for 
500 pounds, but he (defendant) did not think there was that 
much. Plaintiff then proved that pork was worth five dollars 
per hundred in 1840, and closed his case. 

Defendant introduced JosepH A. MircHeE.., who testified, 
that he heard a conversation between the parties, in which 
defendant insigted that the note on which the younger fi. fa. 
was founded, was given for the balance of an old note, and 
that the pork was credited on this old note; that: plaintiff 
admitted that the younger note was given in place of an old 
one, but denied the credit on the old one. 

Davip SmirH for defendant, testified, that he heard plain- 
tiff say that he had paid defendant, in 1840, over 500 pounds 
of pork, which was to be credited on a note which defendant 
then held against him; but that he had never received credit 
for it any where. Defendant also introduced evidence to 
show that the pork did not amount to 500 pounds. 

Plaintiff had been notified to produce all the old notes and 
fi. fas. that he had taken up; upon which, he swore that he 
had none in his possession, except those which he had intro- 
duced in evidence. 

The Jury returned a verdict for plaintiff for the principal, 
with’ interest and costs; and on being asked by the Court 
from what time the interest was to be computed, they said, 
from the delivery of the pork; whereupon, the Court entered 
judgment for twenty-five dollars principal, and thirty dollars 
and six cents interest, and the costs. 

To the proceedings, defendant excepted by certiorari, on 


the grounds— 
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1st. That the evidence did not warrant the finding any 
verdict against defendant. 


24. That the evidence did not warrant the finding any in- 
terest, or if any, only from the time of the new promise. 

3d. That the verdict was too uncertain to found any judg- 
ment upon. 

This certiorari on being heard, was dismissed by the Court, 
and plaintiff in certiorari excepted. ' 


Pxepies ; Cooper, for plaintiff in error. 
Morais; Hv tt, for defendant. 


By the Court.—BEnNiNG, J. delivering the opinion. 


Did the evidence warrant the finding of any verdict against 


the plaintiff in error? This is the first question. 

And this depends on the question, whether the evidence 
took the action out of the Statute of Limitations. 

The witnesses for Addison, the plaintiff in the action, swore 
that Mitchell, the defendant in the action, said that the pork 
was credited on the note on which the younger fi. fa. was 
founded; and that if it was not, he would pay said plaintiff 
for it. 

The note was produced, and there was no such credit on it. 

This evidence, if trustworthy, was sufficient to take the ac- 
tion out of the Statute of Limitations. And it was for the 
Jury to say whether it was trustworthy or not. It was evi- 
dence, and they might have believed it. Therefore, we can- 
not say that there was uo evidence to take the case out of 
the Statute of Limitations; and therefore, we cannot say 
that the first ground of error is true—that the evidence did 
not warrant the finding of any verdict against the defendant 
in the action. 

Did the evidence warrant the finding of any interest, or if 
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it did, did it warrant the finding of any, except from the time 
‘of the new promise? This is the next question. 

And this depends upon whether the evidence was such that 
the Jury might be justified in concluding from it that the de- 
mand sued on was a liquidated one. ; 

A demand is a liquidated one, if the amount of it has been 
astertained—settled—by the agreement of the parties to it, 
or otherwise. 

Did the evidence authorize the Jury to infer that.these par- 
‘ties had agreed upon the amount of the demand sued for in 
this action ? 

The evidence shows that they had made some agreement 
with respect to the pork, and the credit of it on the note. 
The defendant in the action admitted that the contract was 
for five hundred pounds of pork. The plaintiff said he had 
paid the defendant over 500 pounds of pork, which was to be 
eredited on a note which defendant then held against him. 


Might not the Jury infer from this that the agreement was, 
that the pork was to be rated at some fixed price? How else 
would they know what amount to enter asacredit? We 
think they might. If they might, then the question becomes 
this: was there anything in the evidence to authorize them 
to say what that fixed price was? And we think there was. 
It appeared in the evidence, that at the time when the agree- 
ment was made, pork was worth five dollars a hundred. The 
Jury might infer that the price fixed by the parties for the 
pork, was the value of the pork. Any other price would be 
unjust to one party or the other. And it is not to be pre- 
sumed that both parties would concur in a price of that. sort. 

The result is, that we think the evidence to-have been such 
that the Jury might have inferred from it, that the demand: 
sued on was a liquidated one, and also, what was the amount 
at which it was liquidated; (there was evidence to show the 
quantity of pork paid to have been 500 pounds ;) and if so, 
then there was evidence to authorize the Jury to allow inter- 
est.on the demand. 
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That the plaintiff in the action was entitled to interest is, 
however, perhaps, to be made out in another way. 

According to the terms of the agreement, the pork was to 
be credited on the note, say, if we please, at a quantum val- 
ebat merely; yet, it was to be credited as of a particular 
time—1840. If it had been credited at that time, it would 
at once have satisfied so much of the note as would have been 
equal to the value of it; and of course the interest on so 
much of the note, would have stopped at that time. That 
credit, then, with its consequence, the stoppage of interest 
on so much of the note as the credit paid off, was what, by 
the contract, the plaintiff in the action was entitled to. That 
credit he did not get-—and why? Because the defendant in 
the action failed to perform his part of the contract. <A case, 
therefore, was made, in which the plaintiff could have gone 
into Equity, and compelled the defendant to perform his 
part of the agreement, i. e. to enter the credit as a credit of 
1840. If that were done, the plaintiff would get what would 
be equivalent to the interest which he claims invhis action. 

But why should a party be driven into Equity, when he can 
get, in a Justice’s Court, in effect, just what he would get in 
Equity? Is there any reason for it, especially in the face 
of the Act of 1820? (Cobb's Dig. 464.) I cannot think so. 

The second ground of error, then, seems to us, in like man- 
ner, not well founded. 

[1.] The evidence was such, we think, that the Jury might 
have inferred from it the existence of facts sufficient to sup- 
port the verdict. 

Was the verdict too uncertain to support the judgment ? 

This question we have decided—and in the negative. See 
the case of Taylor, Sheriff, vs. Behn § Foster, (Mac. Jan’y, 
1856.) 

That is certain which can be made certain. It is to be pre- 
sumed, that when a Jury find for a plaintiff “ principal,” they 
mean the principal he sues for. 7 

As to the time from which the interest was to commence 
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running, the Jury, themselves, gave that to the Court. That 
Court, it is to be remembered, was a Justice’s Court. 
Upon the whole, we affirm the judgment of the Court be- 


low. 








